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Memorandum
To:  Chris Tugwell 
From:  Loren Hall and Kristina Ringland

Date:  26 November 2007

Re: YouthCommons, a neutral service provider’s, possible liability for the tort of defamation

Any website featuring content posted by both the site administrators and users should be aware of their tort liability; YouthCommons is no exception. This memo focuses on the tort of defamation under Washington State law and the related Federal law, including a brief description of both. Although the users of YouthCommons may be liable for content posted on the site, as a neutral service provider, YouthCommons itself is probably protected by the federal law described below. 

Defamation

Defamation is a false and damaging statement knowingly communicated to a third person. Washington case law provides a clear record on the components for a defamation tort. In Mark v. Seattle Times, 96 Wash. 2d 473, 645 P.2d 1081 (1981), the Supreme Court identified four main elements of defamation:  “falsity [that the statement is actually untrue], an unprivileged communication [defined below], fault [defined below], and damages [a demonstration that the statements have damaged the plaintiff, financially or otherwise].” Id. at 486. If any of these elements are not provided for in the complaint, grounds for a dismissal exist. 
Under Washington law, the related tort of defamation per se includes these criteria with a slight modification; it involves defamatory material which is so clearly offensive that it does not require proof of damages. The Supreme Court defined defamatory per se material as material that: “(1) exposes a living person to hatred, contempt, ridicule or obloquy, to deprive him of the benefit of public confidence or social intercourse, or (2) injures him in his business, trade, profession or office.” Caruso v. Local Union No. 690, 100 Wash. 2d 343, 353, 670 P.2d 240 (1983). Thus, any party upset with material posted on the YouthCommons site will have to prove all the elements for either defamation or defamation per se to win a defamation claim against YouthCommons.

Of the four elements required for a defamation , both “fault” and “privileged communications” give rise to specific legal challenges. The fault element has potentially two different required standards, which depends on the status of the plaintiff. Private individual plaintiffs need only show that the defendant was negligent in publishing the defamatory statements, while a public figure plaintiff must prove that the defendant had “actual malice – knowledge or reckless disregard of falsity.” Twelker, 88 Wash. 2d at 482 (citing New York Times Co. v Sullivan, 376 U.S. 254 (1964)). 

Privileged communication allows defendants some immunity against liability where there is a social interest involved, and can either be “absolute” or “qualified.” Absolute privilege communications primarily includes statements from government officials where “the public service and administration of justice require complete immunity.” Bender v. City of Seattle, 99 Wash.  2d 582, 600 (1983). At the other end of the spectrum is qualified/conditional privilege, which has been awarded to a range of defendants who have published false material “without malice, in good faith, and in an honest belief of their truth arrived at after a fair and impartial investigation or upon reasonable grounds for such belief.” Twelker v. Shannon & Wilson, 88 Wash. 2d 473, 478 (1977). Qualified immunity has been granted to protect a range of interests, including those of the publishers, a third person, family relationships, or public interest. Id. at 478. Qualified immunity however, can be abused if a defendant has shown reckless disregard for the truth. Bender, 99 Wash. 2d at 600. As a non-profit organization providing a forum for youth interaction and discourse, YouthCommons may have grounds for some qualified immunity, because there is arguably a considerable public interest in providing a forum for youth discussion and most content will likely be published without malice and in good faith. However, even if YouthCommons does not fall within a qualified immunity category for organizations, it is protected from defamation claims by Congress’ Communications Decency Act. 

The Communication Decency Act           

The Communications Decency Act, 47 U.S.C. § 230, immunizes most websites from defamation claims.
 Passed in 1996 by Congress, § 230 is a response to the growth of the internet and interactive computer services which “offer a forum for a true diversity of political discourse, unique opportunities for cultural development, and myriad avenues for intellectual activity.” Id. at § 230(a)(3). The Act promotes the continued development of the internet and distinguishes the websites themselves (described as “interactive service providers”) from other individuals who provide and post content (named as “information content providers”). Id. at § 230(f).

Furthermore, the Act protects websites from “Good Samaritan”  blocking and screening of content that is deemed “obscene, lewd, lascivious.” Id. at § 230(c)(2). This means that websites and their operators are held immune from liability for defamatory content they themselves have not provided even if they have executed some editorial control to monitor the material. The limit of this protection is not entirely clear, but the court decisions described below provide some idea of its boundaries. 
Federal courts of the ninth circuit and Washington’s Supreme Court have applied the Communications Decency Act to protect a range of “interactive service providers” and distinguish them from the “information content providers” who are creating defamatory content as defined in § 230(f)(2). In Carafino v Metrosplash, Inc., 207 F. Supp. 2d 1055 (2003), the court ruled that an online dating service website was immune to defamation claims regarding a celebrity’s fake dating “profile” that had been published on its site. The court explained that as long as the website did not create the defamatory content, it was immune and could exert editorial control to screen objectionable content. “So long as a third party willingly provides the essential published content,” wrote the court, “the interactive service provider receives full immunity regardless of the specific editing or selection process.” Id. at 1124. 

Washington’s courts have adopted this broad view of the class of “interactive service providers” protected by § 230 as well. In Schneider v. Amazon.com Inc, 108 Wash. App. 454, 31 P.3d 37 (2001), the Court of Appeals affirmed dismissal of all plaintiff Schneider’s claims against defendant Amazon.com. Schneider – an author –claimed that Amazon had published defamatory remarks about him and his book on the reviews feature of their site, a feature which allows site users to post their comments about products. The court ruled that Amazon was an “interactive service provider” as provided for in §230, because their site “necessarily enables access by multiple users to a server.” Id. at 461. Because Amazon.com facilitated the posting but did not create the defamatory remarks, it was not considered an “information content provider.” The court upheld a 12(b)(6) dismissal of Schneider’s claim because the § 230 immunity was an effective bar against such action. If someone were to claim that a posting made by a user of YouthCommons’ discussion boards contained defamatory content, YouthCommons would likely be immune from tort liability because they did not create the content of the post themselves. 
Persuasive decisions in other circuits have had similar holdings. In Blumenthal v Drudge, 992 F. Supp. 44 (D. D.C.1998), American Online was found immune under the Act even though it had licensed with an author to post “The Drudge Report,” a column which had made defamatory comments about the plaintiff. The court noted, “AOL was nothing more than a provider of an interactive computer service on which the Drudge Report was carried.” Id. at 50. The fact that America Online had paid Drudge to publish his comments did not result in America Online being liable as it had not edited, checked, or supervised the alleged defamatory material. Id. In this situation, since the paid bloggers will be youth and under YouthCommons supervision YouthCommons should review information before it is posted. While this might open them up to liability, as long as the paid bloggers are not permitted to post defamatory content the overall effect will be to protect the groups affiliated with YouthCommons.

As mentioned above, § 230 explicitly protects websites’ rights to retain “Good Samaritan” editing control over the content on their site. Some editorial control is encouraged by Congress and is one of the practices that § 230 is meant to protect. As described in Blumenthal:

Congress has made a different policy choice by providing immunity even where the interactive service provider has an active, even aggressive role in making available content prepared by others. In some sort of tacit quid pro quo arrangement with the service provider community, Congress has conferred immunity from tort liability as an incentive to Internet service providers to self-police the Internet for obscenity and other offensive material, even where the self-policing is unsuccessful or not even attempted. Id. at 52.

In line with this Federal policy, YouthCommons would probably not be found liable even though they would exert some quality-control level of editing of the site. 

Finally, it is important to note that this legislation trumps state tort claims. The Communications Decency Act prioritizes free speech over the substantive claims for defamation, and therefore stipulates that no “cause of action may be brought and no liability may be imposed under any State or local law that is inconsistent with this section.” Id. § 230(e)(3). Even if a plaintiff has demonstrated a valid tort claim under state common law by proving the elements of the tort as described above, § 230 provides immunity for internet service providers like YouthCommons.

Recommendations:

· Clearly post YouthCommons’ policy for reviewing posts and requiring changes in conduct. This policy should include that when asked to remove particular comments that a person finds offensive YouthCommons will respond by removing the material. YouthCommmons could also have people on staff who review posts weekly and check for defamatory material. 
· Even if YouthCommons is immune to litigation under the CDA, you may consider removing content that appears defamatory. Familiarize the people who will have editorial control over the site with various types of defamatory content as explained in the following helpful websites:

· http://jostoolkit.ru.ac.za/?p=50
· http://www.channel4.com/fourdocs/about/defamation_libel.html
· Review articles written by bloggers YouthCommons pays, giving special attention to ensure the comments are not defamatory. 
· Make it clear that YouthCommons or its affiliated organization themselves are not the creators of the content on the site with the exception of a couple writers whose names are listed. 

· Explain to users that they may be liable for any defamatory content they post on the site. 

· Prohibit posts that include damaging or negative remarks about private individuals. As a different standard exists for public figures allow some criticism, but specify that similar remarks about private individuals can be seen as defamatory.

� While beyond the scope of this memorandum, the Communications Decency Act has also been found to provide interactive service providers with immunity from negligence claims. See Doe v. MySpace, Inc, 474 F.Supp.2d 843.





PAGE  

